STATE OF MAINE SUPERIOR COURT
YORK, ss. CIVIL ACTION
DOCKET NO. RE-09-111

ROBERT F. ALMEDER et al.,

Plaintiffs, PLAINTIFFS’ OPPOSITION TO
TOWN’S MOTION TO STRIKE
PLAINTIFFS’ AFFIDAVIT OF
M. JOHANN BUISMAN € 9 FROM THE

SUMMARY JUDGMENT RECORD

V.
TOWN OF KENNEBUNKPORT et al.,

Defendants.

LSRN WA W WP T L e S T

Plaintiffs Robert F. Almeder et al., (‘Plaintiffs”) hereby object to Defendant Town of
Kennebunkport’s (“the Town”) motion to strike from the summary judgment record, Paragraph 9
of the Affidavit of M. Johann Buisman, PLS (the “Buisman affidavit” and “GR affidavit”) for
the reasons set forth herein.

I A Motion to Strike an Assertion Supporting a Statement of Material Facts is
Prohibited.

First, the Town is not permitted to file a motion to strike an assertion in a statement of
material fact accompanying a motion for summary judgment. The 2007 amendment to Rule 56
of the Maine Rules of Civil Procedure, titled “Motions to Strike Not Permitted”, is clear that
“[m]otions to strike an assertion contained in a statement of material facts are expressly
prohibited . . ..” Polliv. Warren, 2008 Me. Super. LEXIS 103, *15 (citing M.R. Civ. P. 56(1))
(emphasis added). See also, Stepnick v. Patriot Mutual Ins. Co., 2007 Me. Super. LEXIS 205,
*3 (“because motions to strike are not permitted in this context [summary judgment], see Rule
56(1), the court will not grant plaintiffs’ motion to strike.”); Jones v. Adam, 2007 Me. Super.

LEXIS 141, *2 (“the recent amendment to Rule 56(i) prohibit[s] motions to strike in the context



of Rule 56 statements of material fact.”); Bill Whorff, Inc. v. Breakwater Design & Build, Inc.,
2008 Me. Super. LEXIS 76, *11-12 (“Motions to strike under Rule 56 are no longer valid.”);
Caraboolad v. Indian Ridge Homeowners Alliance, 2007 Me. Super LEXIS 156, *5 (“on April 2,
2007, an amendment to Rule 56 went into effect that prohibits motions to strike.”). The rule
makes no exception for situations where a party finds new facts after a motion for summary
judgment has been filed and fully briefed.

The Town’s motion to strike defies the clear language of Rule 56(i). The Town asserts
that “a motion to strike is still appropriate in certain circumstances.” However, this statement is
simply incorrect. The authority the Town cites does not reflect nor comply with the 2007
amendments to the rule. The Town’s authority never even mentions Rule 56(i) and supports the
statement that “a defective affidavit may be stricken in whole or in part on motion”, by citing
case law from the 1970°s—roughly thirty years before Rule 56(i) was adopted. See 3 Charles
Harvey, Maine Civil Practice § 56:6 at 245 (3d ed. 2011) (citing Wescott v. Allstate Ins., 397
A.2d 156 (Me. 1979); Richards Realty Co. v. Inhabitants of Town of Castle Hill, 406 A.2d 412
(Me. 1979)). Therefore, as the 2007 amendments to the Maine Rules of Civil Procedure
unequivocally prohibit such motions in the context of summary judgment, the Town’s motion to
strike is wholly inapprop‘riate.1

1I. Prior to the Enactment of Rule 56(i), a Motion to Strike an Affidavit was Limited to
Contradicting Statements Made in the Same Case.

Second, although prior to 2007 a motion to strike was used to strike purported
contradicting sworn testimony of a witness, the cases cited in the Town’s motion are inopposite.

The Town cites cases where a witness makes an admission to fact in a case, then makes a later

! If this court denies the Town’s motion to strike, the Town’s request to amend various oppositions should also be
denied for failure to cite any rule that would afford it the opportunity to amend. Thus, this Court is limited to the
material facts as set forth pursuant to Rule 56(h) in deciding a motion for summary judgment.
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sworn statement in the same case that directly contradicts the earlier statement in an effort to
“create an issue of material fact.” Zip Lube, Inc. v. Coastal Sav. Bank, 709 A.2d 733, 735 (Me.
1998). See also Schindler v. Nilsen, 770 A.2d 638, 642 (Me. 2001) (“because [defendant’s]
claims in her affidavit were directly contrary to her prior sworn testimony [in that case] . . . she
was appropriately prevented from creating a dispute as to material facts on that issue.”).

Neither of the above-cited cases dealt with a motion to strike nor are they applicable in
this case. The Town’s motion addresses circumstances where affidavits from the same
individual were offered in two separate cases with two different sets of facts. This is not a case
where the Plaintiffs’ witness made a statement that amounted to an admission and then tried to
create an issue of material fact by signing a sworn affidavit in the same proceeding that directly
contradicted the previous sworn admission. Rather, the Plaintiffs” witness, M. J ohann Buisman
made a statement in one case (the O’Shea affidavit) that reflected the unique and individual facts
in that case, then signed the GR affidavit, reflecting his expert opinion on the unique and
individual facts in this case. Therefore, the Town’s cited cases are inapposite and its motion
should be denied.

I1I. The Town is Barred from Raising New Facts it had Ample Time to Find through
Discovery Prior to its Motion for Summary Judgment.

Third, the Town cannot be allowed to challenge a statement made by Mr. Buisman in this
case when it had ample time to challenge the assertions made by Mr. Buisman through routine
discovery. The Town makes much of the fact that it “had no way of knowing of the Dee v.
O’Shea decision . . . or the contradictory Buisman aftidavit filed in the Dee v. O’Shea case.”
However, the decision in the O’'Shea case does not have any relevance to the alleged
contradiction between the affidavits. The Town asserts that it could not have known of the

Buisman affidavit offered in the O Shea case. However, the Town confirms that the O 'Shea



Buisman affidavit was filed before his affidavit in this case, roughly two and a half months
before the Town filed its Consolidated Opposition and Reply and Opposition and Reply
Statements of Undisputed Material Facts. The Town now attempts to persuade this Court that
the fact that the Town did not know of the Buisman affidavit in the O’Shea case supports its
conclusion that the Town could not know.

The Town had every opportunity to question Mr. Buisman as to the statements in his
affidavit before filing its Consolidated Opposition and Reply but did not do so. After Mr.
Buisman’s affidavit offered in this case was made available to it, the Town could have requested
the court grant it permission under Rule 56(f) to depose Mr. Buisman but did not do so. The
Town’s failure to check any of the facts, engage in any discovery, or otherwise question Mr.
Buisman as to his expert conclusions, with the ample and flexible timeframe available under the
Rule 56, cannot be an excuse to file a motion to strike or otherwise oppose his affidavit in this
case, based on a statement made by Mr. Buisman in a different case approximately seven months
after the statement was made (the O Shea affidavit). Therefore, the Town’s motion to strike or
any other action sought by the Town in footnote two of its motion to strike should be denied.

V. There is Absolutely No Direct Contradiction Between Mr. Buisman’s Goose Rocks
Affidavit and Mr. Buisman’s O 'Shea Affidavit.

Finally, the Town’s motion to strike is simply an inappropriate attempt to question the
credibility of a witness through a motion the Town must know is expressly prohibited by the
Rules of Civil Procedure. However, the Town chooses to sacrifice a frivolous motion in a
desperate hope that this Court will consider their argument and question the credibility of Mr.
Buisman at the summary judgment stage. For all of the reasons stated herein, the Town should

not be permitted to do so.



The Town is essentially asking the court to read and understand the factual background of
two different cases to determine whether Mr. Buisman’s affidavits contain contradicting
statement. Of course, Plaintiffs disagree with the Town’s characterization of the two affidavits
as “directly contrary.” In both cases, Mr. Buisman offers opinions to determine the intent of the
grantor of the subdivision properties to include or exclude a beach from private ownership of
beachfront property. The Town intentionally omits language and material facts from Mr.
Buisman’s O’Shea affidavit in an effort to bolster its argument that the statements directly
contradict one another.

In order to determine whether Mr. Buisman’s affidavits were contradictory, the court
would have to spend valuable time evaluating the facts in this case and the facts in a strikingly
distinguishable case. A motion to strike contradicting statements—even when available before
the adoption of Rule 56(i)—was never applied to statements made in two different cases because
courts have long recognizing the challenges to judicial efficiency and the legal difficulties
presented by such a request.

CONCLUSION

For all the reasons stated herein, the Town’s motion to strike Paragraph 9 of Mr.
Buisman’s affidavit should be denied. The Town cannot cure its failure to reveal facts through
proper discovery by submitting a motion—Iless than one month before a hearing on summary
judgment—that is expressly prohibited by the Rules of Civil Procedure. In making a
determination based on a motion for summary judgment, the reviewing court will only “consider
portions of the record referred to and the material facts set forth in the Rule 7(d) statements, now
the Rule 56(h) statements.” 3 Charles Harvey, Maine Civil Practice § 56:5 at 236, n. 2 (3d ed.

2011) (citing Lalumiere v. Miller, 722 A.2d 46 (Me. 1998)) (emphasis added). Therefore,



Plaintiffs respectfully request this Court deny the Town’s motion to strike and consider the

Plaintiffs’ motions for summary judgment based solely on the record before it and contained in

the Statement of Material Facts and supporting documents attached thereto.

Dated: November 9, 2011

¢y St. F. Thaxter, Bar No. 1301
njamin M. Leoni, Bar No. 4870
CURTIS THAXTER LLC

One Canal Plaza / P.O. Box 7320
Portland, Maine 04112-7320
(207) 774-9000
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November 9, 2011

Dianne Hill, Clerk

York County Courthouse
45 Kennebunk Road

P. O. Box 160

Alfred, Maine 04002-0160

RE: Robert F. Almeder, et al. v. Town of Kennebunkport, et al.
Docket No. RE-09-111

Dear Ms. Hill:

Enclosed for filing in the above referenced case, please find the following document
titled:
Plaintiffs’ Opposition to Town’s Motion to Strike
Plaintiffs’ Affidavit of M. Johann Buisman § 9
from the Summary Judgment Record

A copy of the enclosed was served via U. S. Mail post-prepaid and addressed to counsel
noted below.

Thank you for your assistance.

Sincerely,

By /. é,_/’/

hjamin M. Leoni

BML/rar

Enclosure

Copy to (w/encl):
Amy K. Tchao, Esq./Brian Willing, Esq.
Paul Stern, Deputy Attorney General
Neal L. Weinstein, Esq.
Gregg R. Frame, Esq.
André G. Duchette, Esq.
Christopher E. Pazar, Esq.
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Nicholas S. Strater, Esq.

Alan Shepard, Esq.

Robert E. Danielson, Esq.

Charles L. Nickerson, Esq.

William H. Leete, Jr., Esq.

Alexander M. Lachiatto and Judith A. Lachiatto, pro se
Margarete K.M. Driver and Richard Driver, pro se
Paul J. Hayes and Sharon K. Hayes, pro se

Alan J. Clark, Trustee of the Allan J. Clark Revocable Trust, pro se
Barbara Young, pro se

Thomas Ramsey, pro se

Kristen Mulvihill, pro se

Mary Jane and Jason Mulvihill, pro se

Robert M. and Lois W. Baylis, Trustees, pro se
Allison W. Phinney, Jr., pro se

Barbara Russell, pro se

William Joel, 11, pro se

Michael L. and Donna G. Kelly, pro se

Peter Wasserman, Trustee, pro se

Jennifer Wasserman, Trustee, ¢/o Richard Wasserman, pro se
Anthony J. Aversa, M.D., pro se

Robert F. Almeder

Jack Fleming

Barbara Rencurrel



