STATE OF MAINE SUPERIOR COURT
YORK, ss. CIVIL ACTION
DOCKET NO. RE-09-111

ROBERT F. ALMEDER and )
VIRGINIA S. ALMEDER, et al., )
)
) PLAINTIFFS’ MOTION FOR LEAVE
Plaintiffs, ) TO AMEND COMPLAINT
) WITH INCORPORATED
V. ) MEMORANDUM OF LAW
) (M.R. Civ. P. 15(a))
TOWN OF KENNEBUNKPORT and )
ALL PERSONS WHO ARE )
UNASCERTAINED, )
)
Defendants. ) (Title to Real Estate Involved)
)

Plaintiffs Robert F. Almeder et al. (“Plaintiffs”), through counsel, move for leave
to amend their original complaint pursuant to M. R. Civ. P. 15(a) to add two additional
ocean front property owners as plaintiffs,. In support of their motion, plaintiffs state as
follows:

1. Plaintiffs’ declaratory judgment and quiet title action was commenced on
October 26, 2009.

2. On November 19, 2009 defendant Town of Kennebunkport (“Town”)
served its Answer, Defenses and Counterclaim asserting counts for Count I (Fee Simple),
Count II (Adverse Possession), Count I (Acquiescence), Count IV (Prescription), Count
V (Dedication and Acceptance), Count VI (Cuétom), Count VII (Easement), Count VIII
(Implied/Quasi Eas.ement), and Count IX (Offset Taxes). Counts VI and IX are subject to

a motion to dismiss filed on or about December 11, 2009. As part of the motion to




dismiss, plaintiifs also moved to strike the Town’s affirmative defenses 9, 12 and 16 and
a portion of the Town’s prayer for relief with respect to its request for remedy of quiet
title and award for attorneys’ fees and costs.

3. The Town’s Counterclaim substantially broadened the nature and scope of
the action, in that as part of its Count I, the Town claims to hold fee éimple title to Goose
Rock Beach.

4. Two additional owners now seek to join as party plaintiff in this action:
Anne E. Robinson, Thomas D. Robinson, II, and Christian Bamner, Successor Co-
Trustees of The Louise 8. De Mallie Revocable Trust, whose property is situated at 287
Kings Highway, Kennebunkport, Maine (Tax Map/Lot: 35-10-14)(the “De Mallie”
property) and Steven H. Wilson and Shawn B. McCarthy, Co-Trustees of The Twormmbly
Family Trust wd/t dated January 24, 2002, as amended, whose property is situated at 165
Kings Highway, Kennebunkport, Maine (Tax Map/Lot: 33-1-3)(the “Twombly”
property).

5. The De Mallie and Twombly own ocean front properties situated on
Goose Rocks Beach and the respective trustees wish to join as party plaintiffs to protect
their interests in their ocean front properties.

6. Plaintiffs seek only to amend their complaint as stated above. Plaintiffs’
do not seek to amend any of the factual allegations or claims of their originel complaint.
Defendant will only be required to analyze and answer only the new party allegations of
the amended complaint with respect to the above.

7. M. R. Civ. P. 15(a) provides that “leave shall be freely given when justice

s0 requires” for a party to amend a pleading. That standard is easily satisfied in this




matter; the granting of this motion will cause no delay or prejudice,

8. The undersigned counsel represents that this motion is made in good faith
and not for the purposes of delay and that no undue prejudice will result in the granting of
this motion.

WHEREFORE, based on the foregoing, plaintiffs respectfully request the Court
grant it leave to file a First Amended Complaint to add as plaintiff parties: Anne E.
Robinson, Thomas D. Robinson, II, and Christian Barner, Successor Co-Trustees of The
Louise S. De Mallie Revocable Trust, and Steven H. Wilson and Shawn B. McCarthy,

Co-Trustees of The Twombly Family Trust v/d/t dated January 24, 2002, as amended.

Dated: February 9, 2010
Sidney St. F. Thaxter, Bar No. 1301

David P. Silk, Bar No. 3136
Susan E. Schorr, Bar No, 9865
CURTIS THAXTER STEVENS
BRODER & MICOLEAU LI.C
One Canal Plaza / P.O. Box 7320
Portland, Maine 04112-7320
(207) 774-9000

Attomeys for plaintiffs

NOTICE

Pursuant to Rule 7 of the Maine Rules of Civil Procedure, opposition to this
motion must be filed not later than 21 days after the filing of the motion, unless another
time is provided by the Rules of Court. Failure to file a timely objection will be deemed
a waiver of all objections to this motion which may be granted without further notice or

hearing.




STATE OF MAINE SUPERIOR COURT
YORK, ss. CIVIL ACTION
DOCKET NO. RE-09-111

ROBERT F. ALMEDER and
VIRGINIA S. ALMEDER, et al.,

Plaintiffs, ORDER

Y.

TOWN OF KENNEBUNKPORT and
ALL PERSONS WHO ARE
UNASCERTAINED,

(Title to Real Estate Involved)
Defendants.

UPON CONSIDERATION of plaintiffs’ motion for leave to amend their original
complaint to add two additional ocean front property owners as plaintiffs,
WITH/WITHOUT HEARING and WITH/WITHOUT OBJECTION, the court finds that
no undue prejudice will result in the granting of the plaintiffs’ motion and justice so
requires leave to be granted to plaintiffs to file their First Amended Complaint. Plaintiffs
are hereby GRANTED leave to file their First Amended Complaint to add as party
plaintiffs: Anne E. Robinson, Thomas D. Robinson, 11, and Christian Barner, Successor
Co-Trustees of The Louise S. De Mallie Revocable Trust, and Steven H. Wilson and
Shawn B. McCarthy, Co-Trustees of The Twombly Family Trust u/d/t dated January 24,
2002, as amended.

IS IT SO ORDERED. The Clerk is directed to incorporate this Order into the

docket by reference. M. R. Civ. P. 79(a).

Dated: February , 2010

Justice, Superior Court.




